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A=/ ORDER

PER DR. DIPAK P. RIPOTE, AM:

This 1s an appeal filed by the assessee against the order of
ld.Commissioner of Income Tax(Appeal)[NFAC] under section
250 of the Income Tax Act, 1961 for A.Y.2015-16 dated
31.10.2023. The assessee has raised following grounds of

appeal :
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“1.  The CIT (Appeals):

i. erred in dismissing the appeal on grounds that the
appellant had not furnished within the appointed date
26.10.2023, any explanation to the points raised in his
letter issued on 19.10.2023.

i. erred in presuming that the appellant had nothing to say
in the matter and in drawing an adverse conclusion
without appreciating the fact that the appellant had no

tax liability which was evident from the record.

2. The CIT (Appeals) erred in ignoring the appellant's written
request for adjournment and in passing an adverse order
confirming the penalty u/s 271A(2)(e) on the basis of presumption
and incorrect appreciation of law. The appellant pleads that the
appellate order is contrary to facts S law and results in denial of
justice when the appellant's assessed income was Rs Nil and there

was no liability to pay tax/advance tax.

3. The appellant prays that the matter be restored to the file of
CIT (Appeals), to be heard & decided in accordance with law.

4. Without prejudice the C I T (Appeals), without appreciating
documents in record, erred in dismissing the appeal as infructuous
on grounds that the information furnished in Sr No 9 of Form 35
was presumably correct and that the appellant had not made
payment of advance tax due on it income. The appellant pleads that
the CIT (Appeals) order is factually and legally incorrect and that
the levy of penalty by the AO ought to have been deleted.
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5. The appellant pleads for directions allowing the appeal and
craves leave to, add to, alter, amend, modify or withdraw any or all

grounds of appeal.”

Findings and Analysis :

2. None appeared for the assessee. No adjournment letter on
record. None appeared on behalf of the assessee on earlier dates
1.e.14/04/2024, 05/03/2024, and 31/01/2024. No adjournment
letters were filed for earlier dates. In these facts and

circumstances, we heard Ld.DR and perused the records.

2.1 It is observed that the Ld.CIT(A) has dismissed the appeal
of the assessee. The relevant paragraph 7 of the Ld.CIT(A)’s
order is reproduced here under :

Quote, “7. Since the appellant has not filed return of income as

well as not paid an amount equal to the amount of advance tax

which was payable by it, present appeal is not liable to be admitted.

The appeal is infructuous and is, therefore, dismissed.” Unquote.

2.2 Thus, the Ld.CIT(A) has dismissed the appeal of the

Assessee as infructuous for non-payment of the Advance Tax.

3. In this case the Assessee had not filed return of income for
A.Y.2015-16 u/s.139(1) of the Act. The Assessing Officer based

on the information received issued notice u/s 148 of the Act on
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29/03/2022. In response to the notice u/s.148 of the Act the
assessee filed Return of Income for AY 2015-16 on 18/01/2023
declaring Gross Total Income of Rs.32,65,885/- and Net Total
Income at “NIL” claiming deductions under Section 11 of the
Act. The Assessing Officer(AO) passed the Assessment Order
accepting Retuned Income at “NIL” and allowing the Assessee’s
claim of deduction u/s 11 of the Act. The Demand Notice u/s
156 issued by the Assessing Officer along with the Assessment
Order dated 16/03/2023 shows Tax Payable at “NIL”. The AO
issued Penalty notice u/s 272A(2)(e) of the Act for non-filling of
return of income withing the statutory time limit. The AO levied
the penalty u/s.272A(2)(e) of the Act. Assessee filed appeal
against the Penalty order before the Ld.CIT(A) who has
dismissed the appeal as non-fructuous for non-payment of

Advance Tax.

3.1 The Section 207 of the Income Tax Act 1961 decides the
Advance Tax liability of the assessee. The said section 207 is

reproduced here as under :

“Liability for payment of advance tax.

207. (1) Tax shall be payable in advance during any financial year,
in accordance with the provisions of sections 208 to 219 (both
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inclusive), in respect of the total income of the assessee which
would be chargeable to tax for the assessment year immediately
following that financial year, such income being hereafter in this
Chapter referred to as "current income”.

(2) The provisions of sub-section (1) shall not apply to an
individual resident in India, who—

(a) does not have any income chargeable under the head
"Profits and gains of business or profession”; and

(b) is of the age of sixty years or more at any time during the
previous year.”

3.2 Thus, as per Section 207 of the Act the Advance tax is
payable in respect of the Total Income of the Assessee which
would be chargeable to Tax. In this case the Total Income of the
assessee was “NIL” as admitted by the Assessing Officer in the
Assessment order. Therefore, 1n this facts and circumstances of
the case there was no Advance Tax Liability for the impugned
year. Hence, the Ld.CIT(A) has erred in dismissing the appeal

only on one ground that Advance Tax was not paid.

3.3 Therefore, the order of the Ld.CIT(A) is set-aside to the
Ld.CIT(A) with a direction that the Ld.CIT(A) shall decide the
grounds of appeal raised by the assessee on merits of the case.

Accordingly, Ground No.3 of the assessee is allowed.
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3.4 Since we have set-aside the order of 1d.CIT(A) for denovo
adjudication, the Ground No.1, 2, 4 and 5 become academic in
nature. Accordingly, Ground No.l, 2, 4 and 5 are dismissed

without adjudication on merits.
4.  Inthe result, appeal of the assessee is partly allowed.

Order pronounced in the open Court on 6" May, 2024.
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